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A. IDENTITY OF PETITIONER 

Petitioner, BRYCE SMILEY, by and through his attorney, 

CATHERINE E. GLINSKI, requests the relief designated in part B. 

B. COURT OF APPEALS DECISION 

Smiley seeks review of the July 25, 2016, published decision of 

Division One ofthe Court of Appeals affirming his convictions. 

C. ISSUES PRESENTED FOR REVIEW 

1. A law enforcement officer testified that he asked Smiley 

during an interview what motive the alleged victim might have for making 

up the accusations and that Smiley's response "just didn't make any 

sense." Did this opinion as to Smiley's credibility or guilt violate his right 

to a jury trial? 

2. The State's case on charges of child molestation and rape 

of a child depended solely on the accuser's credibility. In closing 

argument the prosecutor argued repeatedly that requiring more than the 

accuser's testimony would mean the majority of child molesters would 

never be held accountable for their actions. Did these appeals to the jury's 

fears, passions, and prejudices affect the verdict and deny Smiley a fair 

trial? 
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3. Where trial counsel failed to object to the prosecutor's 

improper and prejudicial argument, was Smiley denied effective 

representation? 

D. STATEMENT OF THE CASE 

Bryce Smiley's father, Jeff Smiley, married his stepmother, 

Jennifer Smiley, in 2006, when Smiley was 15 years old. 2RP1 170. 

Smiley, his father, and his two sisters moved into his stepmother's home. 

2RP 174; 5RP 367. Smiley's stepsister, AB, was 8 years old when her 

mother married Smiley's father. lRP 52. She spent half her time with her 

mother and half with her father until she was 13 or 14 years old, and from 

then on she spent weekdays with her mother and weekends with her 

father. lRP 57; 2RP 171. 

Smiley graduated high school in 2009 and continued to live with 

his father and stepmother, working at Jack in the Box. 2RP 176; 5RP 371-

72. In January 2011, he joined the military. 5RP 371. He went to basic 

training in Missouri for five months and then was stationed at Joint Base 

Lewis-McChord, where he lived on base. 2RP 177; 5RP 373, 373. He 

seldom had time to visit his father's house, because his work as an MP, his 

1 The Verbatim Report of Proceedings is contained in six volumes, designated as follows: 
1RP-5/5, 6, 7114; 2RP-5/8114; 3RP-5/12/14 (am); 4RP-5/12/14 (pm); 5RP-
5/13/14, 5/14/14 (am), 7118/14; 6RP-5/14114 (pm). 
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additional training, and activities with friends kept him busy. 2RP 178; 

5RP 375-76. 

On December 7, 2012, Smiley was deployed to Afghanistan. The 

next day, AB told her father that Smiley had been touching her since she 

was in fourth or fifth grade. AB had talked about the touching with a 

friend a couple of years earlier but told her friend not to tell anyone. 1RP 

103-04; 3RP 285-86. She told three more friends in the fall of2012, again 

telling them not to say anything. 1RP 105; 2RP 134, 221; 3RP 266-67, 

275. In December 2012 AB told her boyfriend, who called her father and 

told him he needed to talk to AB. 1RP 106; 2RP 136, 215. When AB's 

father learned of her allegations, he called Jeff and Jennifer Smiley and the 

police. 4RP 16. 

AB's mother took her for a gynecological exam a few days later. 

2RP 235. The physician's assistant who examined AB took a history, but 

because the last alleged incident was six months earlier, there was no way 

to corroborate that sexual contact had occurred. 2RP 237, 242. 

AB was interviewed by detectives in January 2013. 4RP 32-33. 

She said in the interview that Smiley had touched her inappropriately, 

starting when she was in fourth or fifth grade, and it progressed to oral sex 

and one incident of vaginal/penile penetration around Christmas or New 

Year2011-12. 4RP 36. 

3 



Smiley returned from Afghanistan because of the allegations. 5RP 

378. He agreed to speak to detectives, and he denied all of AB's 

allegations. 4RP 39-40, 50-51. 

At trial, AB described touching and oral sex, which she said 

occurred on a weekly basis from when she was in fifth grade to when she 

was in ninth grade. lRP 62, 64-67; 2RP 117-18. She also described two 

specific incidents, one dming winter break in December 2011 or January 

2012, and one between April and June 2012, which she said was the last 

incident. IRP 90, 96, 99-100. 

Jennifer Smiley testified about the family living arrangements, the 

parents' work schedules, and the children's activities. 2RP 169-76, 184-

87. She testified about the family overnight trip to Oregon for Clu·istmas 

20 II, saying that Smiley accompanied them and spent the night at their 

house when they returned the day after Christmas. 2RP 188. Gregory 

Becker, AB's father, testified about his phone call from AB's boyfriend, 

AB's allegations, and his discussion with Jeff and Jennifer Smiley and the 

police. 4RP 13-18. AB's friends described their conversations with AB 

about the allegations. 2RP 214, 221; 3RP 266, 275, 285. And a child 

interviewer testified in general regarding the fi·equency of delayed 

disclosure by victims of child sexual abuse. 5RP 326-29 
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Detective Franz Helmcke testified that he interviewed both AB and 

Smiley. He described AB's allegations, and he testified that Smiley 

categorically denied them. 4RP 40. Helmcke further testified that he 

asked Smiley in the interview if he could think of any reason why AB 

would make up the allegations. 4RP 41. Smiley said there were no 

problems between them, but AB may have been jealous that he was 

getting attention because he was deploying to Afghanistan. 4RP 41. 

Helmcke testified that he confronted Smiley with the idea that his 

explanation didn't make any sense. 4RP 41. Helmcke had spoken to one 

of AB's friends who said that AB had talked about this a couple of years 

earlier, when she would not have known Smiley would be going to 

Afghanistan. 4 RP 41. Helmcke did not know if Smiley was aware AB 

had talked to her friends, but he testified that Smiley did not have a 

response that helped his reason make sense. 4RP 42, 53. 

Jeff Smiley testified that he had never noticed any unusual or 

suspicious behavior between Smiley and AB, and he never noticed Smiley 

spending time in AB's room with her. When he got the call from Greg 

Becker about AB's allegations, it was a complete surprise. SRP 351. He 

also testified that Smiley went to Oregon with the family for Christmas in 

20 II, but when they got back the next afternoon Smiley returned to base 

and did not spend the night at their house. SRP 353-54. Smiley was not at 
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the house any other time over that winter break. His father remembered 

that, because it was the first holiday that Smiley was not living at home, 

and the only time he had with the family was Christmas 'day. SRP 354. 

Smiley testified that there is no truth to AB's allegations. SRP 

3 78. He first learned of them when his father called him while he was on 

a layover on his way to Afghanistan, and he told his father they were 

completely untrue. SRP 379. When he got back to Ft. Lewis he agreed to 

talk to the detective because he wanted to tell the police that the 

allegations were lmtrue. SRP 380-81. In his perception, he had a normal 

relationship with AB, and her testimony was not accurate. SRP 381. 

In closing argmnent, the prosecutor detailed the elements of the 

charged offenses and told the jury that the real question they had to answer 

was whether the alleged acts actually occurred. SRP 420. She explained 

that the only evidence of these acts was AB' s testimony but argued that 

that was enough to convict. SRP 423-24. She continued, 

Can you imagine a system where it [corroborating 
evidence] was required? Recall Ms. Arnold's testimony and also 
Detective I-Ielmcke. A lot of times these cases don't come to the 
attention of law enforcement until much, much later. It's not 
unusual for kids not to disclose to anyone where it's going to come 
to the attention of the system until months, sometimes years later. 
Even if they tell a friend, it doesn't necessarily mean it's going to 
go anywhere. Like when [AB] told Veronica, nothing happened 
for years later, so there isn't going to be any physical evidence left, 
if there was any to begin with. 
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If the system did work that way, kids would have to be told, 
we're sorry, we can't prosecute your case, we can't hold your 
abuser responsible because all we have is your word, and that's not 
enough. No one's going to believe a kid or a teen, and we need 
something else. We don't do that. That's not how the system 
works. 

If the law required that additional evidence, we couldn't 
prosecute so many of these cases, the majority of these cases. We 
couldn't hold the majority of sexual abusers responsible. We 
couldn't hold [AB]'s abuser responsible. So the law doesn't 
require it. All you need is someone telling you it happened, and if 
you believe that person, if you believe [AB], that's enough, you are 
satisfied beyond a reasonable doubt of the defendant's guilt. 

5RP 424-26. 

Defense counsel responded in closing argument that the State had 

not proved that AB' s allegations were true or that a crime had been 

committed. 5RP 445. The jury could not merely asswne that the 

allegations were true. It had to be convinced of their truth beyond a 

reasonable doubt. 5RP 448. Counsel agreed with the State that the only 

evidence in the case was AB' s allegations but argued they were vague, 

inconsistent, and not credible. 5RP 451. Counsel suggested that AB 

never wanted the allegations to come out, which is why she told her 

friends not to say anything about them. Once her parents and the police 

became involved, they were nearly impossible to take back, so she went 

along with the lie. 5RP 459-60. 

In rebuttal, the prosecutor responded, 
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Defense cow1sel argued that her allegations are vague, inconsistent 
and not credible .... These are consistent, regular occurrences that 
no one would be able to pinpoint and make specific, and there's no 
requirement that she be specific. There's nothing in there that says 
in your instructions in the law that says there has to be an actual 
date for each occurrence. I mean, it would be impossible, and then 
people who molested and raped kids on a regular basis like 
happened here, we couldn't ever prosecute them, right? 

SRP 4 70-71. She returned to this theme again, stating 

If you follow through with defense counsel's argument and 
reasoning, there's nothing beyond [AB]'s allegations. The State 
has nothing to show you, no physical evidence. [AB] was 
examined and there was no evidence. If you follow through with 
that, we could never hold so many people responsible for abusing 
children. It would be that system that I referenced in my initial 
closing, where we'd have to tell the kids, sorry, because there's 
nothing corroborating, because there's nothing confirming what 
you are telling us, we can't prosecute, we can't hold your abuser 
responsible, and that is not the way that it is, folks. It is not. That 
is not our system. We don't need anything else. The law doesn't 
require it. Our system doesn't require it. 

SRP 473. 

Smiley appealed his convictions, arguing that the officer's 

improper opinion testimony violated his right to a jury trial and that 

prosecutorialmisconduct in closing argument denied him a fair trial. In a 

published opinion, Division One of the Court of Appeals affirmed the 

convictions. 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. THE COURT OF APPEALS' HOLDING THAT THE 
OFFICER'S TESTIMONY DID NOT CONSTITUTE 
IMPERMISSIBLE OPINION REGARDING SMILEY'S 
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VERACITY CONFLICTS WITH A DECISION OF THIS 
COURT. RAP 13.4(b)(l). 

"Generally, no witness may offer testimony in the form of an 

opinion regarding the veracity of the defendant. Such testimony is 

unfairly prejudicial to the defendant because it invades the exclusive 

province of the jury." State v. Kirkman, 159 Wn.2d 918,927, 155 P.3d 

125 (2007) (citing State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 1278 

(2001)). Improper opinion testimony violates the defendant's 

constitutional right to a jury trial. State v. Montgomery, 163 Wn.2d 577, 

590, 183 P.3d 267 (2008); State v. Dolan, 118 Wn. App. 323, 329, 73 P.3d 

lOll (2003). Thus, an explicit or nearly explicit opinion on the 

defendant's guilt or credibility can constitute a manifest constitutional 

error, which may be challenged for the first time on appeal. Kirkman, 159 

Wn.2d at 936; RAP 2.5(a). 

It is well established that a witness may not testify about the 

credibility of another witness. Demery. 144 Wn.2d at 758-58; State v. 

Jones, 117 Wn. App. 89, 91, 68 P.3d 1153 (2003). When the jury learns 

the witness's opinion of the defendant's credibility, reversal may be 

required. Id. "Particularly where an opinion on the veracity of a 

defendant is expressed by a government official, such as a sheriff or a 

police officer, the opinion may influence the factfinder and deny the 
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defendant of a fair and impartial tr·ial." State v. Notaro, 161 Wn. App. 

654, 661, 255 P.3d 774 (2011) (citing Dolan, 118 Wn. App. at 329). 

In Demery. the trial judge admitted a tape recording of the 

defendant's interview with the police, during which the police officers 

suggested Demery was lying. One of the detectives testified at trial that 

when he made these statements to Demery, he was employing a co1mnon 

interrogation technique designed to see if Demery would change his story. 

Demery, 144 Wn.2d at 757. A majority of this Court held that although 

the officers' statements were made in the course of an interrogation, their 

words clearly stated their belief that the defendant was lying. They 

therefore constituted impermissible opinion as to the veracity of the 

defendant and should have been excluded. Demery, 144 Wn.2d at 771, 

765 (Sanders, J., dissenting), (Alexander, J., concurring). 

Applying the majority holding in Demery to this case, Helmcke's 

testimony that Smiley's explanation for AB's allegations "just didn't malce 

sense" was improper opinion as to the veracity of the defendant. Helmcke 

was not merely recounting his statements to Smiley during the 

interrogation to explain an interrogation technique. See, J<.g., Notaro, 161 

Wn. App. at 669. He was actually giving his opinion that Smiley's 

explanation was not credible. Helmcke testified that in cases like this 

where there is no physical evidence and it is basically a he said/she said 
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situation, he would look at whether the accuser had a motive to lie. 

Helmcke told the jury that after asking Smiley to speculate as to why AB 

might have made up the accusations, he thought Smiley's explanation 

"just didn't make any sense to me." 4RP 40-41. The Court of Appeals' 

holding that Helmcke's testimony was not impermissible opinion conflicts 

with this Court's holding in Demery. and review should be granted. RAP 

13.4(b)(l). 

2. THE COURT OF APPEALS' HOLDING THAT 
PROSECUTORIAL MISCONDUCT DOES NOT 
REQUIRE REVERSAL CONFLICTS WITH DECISIONS 
OF THE COURT OF APPEALS, RAISES A 
SIGNIFICANT CONSTITUTIONAL QUESTION, AND 
PRESENTS AN ISSUE OF SUBSTANTIAL PUBLIC 
IMPORTANCE. RAP 13.4(b)(2), (3), (4). 

Throughout her closing argument, the prosecutor used emotional 

appeals calculated to inflame the passions and prejudices of the jury. She 

repeatedly argued that requiring anything more than AB's testimony in 

order to convict would mean. that child molesters could never be held 

responsible for their actions. She told the jury that if corroborating 

evidence of sexual abuse were required, "kids would have to be told, 

we're sorry, we can't prosecute your case, we can't hold your abuser 

responsible because all we have is your word, and that's not enough." 

SRP 425-26. She went on, "If the law required that additional evidence, 
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we couldn't prosecute so many of these cases, the majority of these cases. 

We couldn't hold the majority of sexual abusers responsible. We couldn't 

hold [AB]'s abuser responsible. So the law doesn't require it." 5RP 426. 

And she returned to this theme in rebuttal, stating that if the law required a 

specific date for each occurrence, "it would be impossible, and then 

people who molested and raped kids on a regular basis like happened here, 

we couldn't ever prosecute them, right?" 5RP 470-71. She argued again 

that if corroborating evidence were required, "we could never hold so 

many people responsible for abusing children .... [W]e' d have to tell the 

kids, sorry, because there's nothing corroborating, because there's nothing 

continuing what you are telling us, we can't prosecute, we can't hold your 

abuser responsible, and that is not the way that it is, folks." 5RP 473. 

This argument constitutes misconduct, because it invites the jury to 

decide the case on an emotional basis rather than the merits of the State's 

case. State v. Thierry, 190 Wn. App. 680, 691, 360 P.3d 940 (2015), 

review denied 185 Wn.2d 1015 (2016). The Court of Appeals recognized 

that the prosecutor's argument in this case was improper and prejudicial. 

Slip Op. at 9. A majority of the court held, however, that defense 

counsel's failure to object to the improper argument waived the issue. 

Slip Op. at 12. 
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The prosecutor's argument is not reasonably distinguishable from 

the argument requiring reversal in State v. Powell, 62 Wn. App. 914, 918-

19, 816 P.2d 86 (1991), review denied, 118 Wn.2d 1013 (1992). There, 

the defendant was convicted of first degree child molestation after the 

prosecutor told the jury in her final closing argument in effect "that a not 

guilty verdict would send a message that children who reported sexual 

abuse would not be believed, thereby 'declaring open season on 

children'." Id. These remarks were flagrantly improper and prejudicial 

and required reversal despite defense counsel's failure to object. Id. As in 

Powell, the prosecutor's appeal to the jury's fears for the safety of children 

could not have been cured by instruction. In the context of the issues in 

this case, there is a substantial likelihood that the prosecutor's flagrant and 

ill-intentioned statements affected the verdict, and reversal is required. 

See Slip Op. at 17 (Schindler, J., dissenting). The majority's decision 

conflicts with Powell and Thierry, involves a significant constitutional 

question, and presents an issue of substantial public importance. This 

Court should grant review. 

3. TRIAL COUNSEL'S FAILURE TO OBJECT TO THE 
PROSECUTOR'S IMPROPER AND PREJUDICIAL 
ARGUMENTS CONSTITUTES INEFFECTIVE 
ASSISTANCE OF COUNSEL. 
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T11e most obvious responsibility for putting a stop to prosecutorial 

misconduct "lies with the State, in its obligation to demand careful and 

dignified conduct from its representatives in court. Equally important, 

defense counsel should be aware of the law and make timely objection 

when the prosecutor crosses the line." State v. Neidigh, 78 Wn. App. 71, 

79, 95 P.2d 423 (1995). 

Every criminal defendant is guaranteed the right to the effective 

assistance of counsel. Strickland v. Washington, 466 U.S. 668, 685, 104 

S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v. Thomas, 109 Wn.2d 222,229, 

743 P.2d 816 (1987); U.S. Canst. an1end. VI; Wash. Const. art. I,§ 22. A 

defendant is denied this right when his attorney's conduct "(1) falls below 

a minimum objective standard of reasonable attorney conduct, and (2) 

there is a probability that the outcome would be different but for the 

attorney's conduct." State v. Benn, 120 Wn.2d 631, 663, 845 P.2d 289 

(citing Strickland, 466 U.S. at 687-88), cert. denied, 510 U.S. 944 (1993). 

Reversal is required where defense counsel incompetently fails to 

object to prosecutorial misconduct and there is a reasonable probability the 

failure affected the outcome of 1he case. State v. Horton, 116 Wn. App. 

909, 921-22, 68 P.3d 1145 (2003) (reversing where defense counsel failed 

to object to prosecutor's improperly expressed personal opinion about 

defendant's credibility). This makes sense because the purpose behind 
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both the prohibition against prosecutorial misconduct and the right to 

effective assistance is to protect the defendant's right to a fair and 

impartial trial. State v. Osborne, 102 Wn.2d 87, 99, 684 P.2d 683 (1984). 

The Court of Appeals here held that Smiley did not receive 

ineffective assistance of counsel because trial counsel's failure to object to 

the prosecutor's misconduct "may have been a strategic choice to join the 

State in maldng a policy argument." Slip Op. at 13. Only legitimate trial 

strategy or tactics constitute reasonable perfonnance, however. State v. 

Aho, 137 Wn.2d 736, 745, 975 P.2d 512 (1999); see Roe v. Flores-Ortega, 

528 U.S. 470, 481, 120 S. Ct. 1029, 145 L.Ed.2d 985 (2000) ("The 

relevant question is not whether counsel's choices were strategic, but 

whether they were reasonable."). In this case, there was no legitimate 

reason not to object to the prosecutor's suggestion that failing to convict 

Smiley risked putting all children in danger. Smiley derived no 

conceivable benefit from letting the jury consider the prosecutor's 

flagrantly improper argument. Whether trial counsel's performance was 

constitutionally sufficient is a question this Court should answer. RAP 

13.4(b)(3). 

4. THIS COURT SHOULD REVIEW ISSUES RAISED IN 
THE STATEMENT OF ADDITIONAL GROUNDS FOR 
REVIEW. 
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Smiley raised several arguments in his statement of additional 

grounds for review, which the Court of Appeals rejected. Those 

arguments are incorporated herein by reference. 

F. CONCLUSION 

For the reasons discussed above, this Court should grant review 

and reverse Smiley's convictions. 

DATED this 24th day of August, 2016. 

Respectfully submitted, 

GLINSKI LAW FIRM PLLC 

CATHERINE E. GLINSKI 
WSBA No. 20260 
Attorney for Petitioner 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

BRYCE EARL SMILEY, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 74130-6-1 

DIVISION ONE 

PUBLISHED OPINION 

FILED: July 25, 2016 

BECKER, J.- Bryce Smiley, convicted of child rape and molestation, 

claims his trial was rendered unfair by an officer's testimony and by prosecutorial 

misconduct in argument. Contrary to Smiley's argument, the officer was 

describing his interrogation of Smiley, not offering an improper opinion on guilt. 

The prosecutor invited the jury to think about how difficult it would be to convict 

child molesters if the law required evidence corroborating the victim's testimony. 

This argument was improper, but because it was not incurably prejudicial, 

Smiley's failure to object waived the issue. We affirm. 

FACTS 

In 2006, when Smiley was 15 years old, his father remarried. Smiley 

moved into the household of his stepmother. Smiley's stepsister was eight years 

old at the time. 



No. 74130-6-1/2 
( ( 

Smiley joined the military in January 2011. Thereafter, he did not spend 

much time at home, although he did visit while he was stationed near Tacoma. 

In December 2012, Smiley was deployed to Afghanistan. The next day, Smiley's 

stepsister disclosed that Smiley had sexually abused her on a regular basis since 

she was in the fourth grade. The disclosure led to a police investigation. 

The State charged Smiley with one count of rape of a child in the first 

degree, two counts of child molestation in the first degree, two counts of rape of a 

child in the second degree, and two counts of rape of a child in the third degree. 

A seven-day trial occurred in May 2014. The jury convicted Smiley on all counts 

except for the charge of rape of a child in the first degree. Smiley appeals. 

OFFICER'S TESTIMONY 

Detective Franz Helmcke interviewed Smiley's stepsister. She told 

Helmcke that although her parents had only recently learned about her 

allegations of sexual abuse by Smiley, she had spoken to several friends about it 

earlier. Helmcke interviewed the friends. The friends confirmed the earlier 

disclosures. 

Helmcke interviewed Smiley, who had returned from Afghanistan. Smiley 

denied the allegations. When asked why his stepsister would be making up a 

story, Smiley told Helmcke that she might have been jealous about the extra 

attention he was getting at home before he left for overseas. 

During trial, the prosecutor questioned Helmcke about his investigation, 

including the interview with Smiley. Helmcke testified that Smiley's explanation 

about the girl's motive to lie "didn't make sense." 
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Q. Did you ask [Bryce Smiley] specifically about these 
allegations that [his stepsister] had made? 

A. Yes. 
Q. What did he say about them? 
A. He denied that anything like that had ever taken place. 

Q. Okay. And why would you ask him if they got along or if 
there's any issues between them? 

A. Just to make sure that, you know, there isn't something 
because we-you know, in a case like this, we don't have any 
physical evidence and, you know, in this line of work it comes down 
to he-said/she-said a lot of the times. And, you know, there have 
been times when people have lied and tried to, you know, get 
people in trouble for doing things. And so, you know, with this case 
there's no physical evidence; we have the victim saying one thing 
and, you know, well, if she's lying, what's her motivation? 

So I'm going to ask the suspect, you know, did you guys get 
along? Was there something between you? Because if there was 
something then, you know-1 mean, it would help him out if there 
was some type of problem between them and, you know, maybe 
she was making it all up. But he said there was nothing. 

Q. Did you specifically ask him if he knew of any reason 
why she would make it up? 

A. Yes. 
Q. And what did he say? 
A. He didn't have any reason other than he thought she 

might have been jealous that he was getting attention because he 
was going to be deploying to Afghanistan. 

Q. Okay. Did you confront him with that possibility about 
whether or not it made sense? 

A. Yes. 
Q. Okay. How so? 
A. Just that, you know, when I talked to the friends, the 

friends had said that, yeah, she did tell them that these things had 
happened or something had happened. And this happened-you 
know, she told a friend a couple of years ago, so really did she set 
this master plan in place where she told friends, you know, seeing 
into the future that he's going to get deployed and she's going to be 
jealous so I better start, you know, a year or so ahead and start 
telling my friends about this so that when he gets deployed I can 
keep the story going and make it look real. So it just didn't make 
sense to me. 

Q. Did he ever-did he have a response to that to help it 
make sense? 

A. No. 
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Smiley claims that Helmcke made an impermissible comment on his veracity 

when he testified that Smiley's theory about jealousy as a motive to lie "didn't 

make sense." 

A witness may not give, directly or by inference, an opinion on a 

defendant's guilt. To do so is to violate the defendant's constitutional right to a 

jury trial. When improper opinion testimony is expressed by a government 

official, such as a sheriff or police officer, the opinion may influence the jury and 

deny the defendant a fair and impartial trial. State v. Dolan, 118 Wn. App. 323, 

329, 73 P.3d 1011 (2003). Testimony that is not a direct comment on the 

defendant's guilt or on the veracity of a witness, is otherwise helpful to the jury, 

and is based on inferences from the evidence, is not improper opinion testimony. 

State v. Notaro, 161 Wn. App. 654, 662, 255 P.3d 774 (2011). 

Notaro was a murder case. In an initial interview with a detective, the 

defendant said his mother was the one who shot the victim, and his role had 

been only to help her bury the body. In recounting the interview for the jury, the 

detective testified that he told the defendant the story was not believable. The 

detective told the defendant "to tell me the truth." Notaro, 161 Wn. App. at 665. 

The defendant confessed to being the shooter. 

The defendant argued on appeal that the officer should not have been 

allowed to testify that he disbelieved the defendant's initial story. The court 

determined it was clear to the jury that the officer was not stating a personal 

opinion about the defendant's veracity. Rather, it was "an account of tactical 

interrogation statements designed to challenge the defendant's initial story and 
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elicit responses that are capable of being refuted or corroborated by other 

evidence or accounts of the event discussed." Notaro, 161 Wn. App. at 669. It 

gave the defendant the opportunity to explain why his account of what happened 

made sense despite its seeming inconsistency with other evidence. Notaro, 161 

Wn. App. at 669-70. 

The same is true here. Smiley suggested that his stepsister was making 

up a story to hurt him because of jealousy in connection with a recent event, his 

deployment overseas. Helmcke told Smiley his suggestion did not make sense 

in view of the disclosures his stepsister made to her friends years before. This 

was not an impermissible opinion regarding Smiley's veracity. Like in Notaro, 

Helmcke's testimony described an interrogation tactic. 

PROSECUTORIAL MISCONDUCT 

Smiley contends that prosecutorial misconduct in argument warrants 

reversal of his conviction even though he failed to object at trial. 

The State's case rested on the credibility of Smiley's stepsister. There 

was no corroborating physical evidence, no confession, and no eyewitness 

testimony. Anticipating a defense argument that the evidence was insufficient, 

the prosecutor repeatedly asked the jury to consider how difficult it would be to 

hold sexual abusers responsible if the victim's word was not enough: 

That is enough for proof beyond a reasonable doubt. 
Nothing more is required ..... There's nothing that says there 
needs to be corroborating evidence of any kind, some kind of 
physical evidence, some kind of eyewitness .... The law does not 
require it. 

Can you imagine a system where it was required? ... It's 
not unusual for kids not to disclose to anyone where it's going to 
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come to the attention of the system until months, sometimes years 
later .... 

If the system did work that way, kids would have to be told, 
we're sorry, we can't prosecute your case, we can't hold your 
abuser responsible because all we have is your word, and that's 
not enough. No one's going to believe a kid or a teen, and we need 
something else. We don't do that. That's not how the system 
works. 

If the law required that additional evidence, we couldn't 
prosecute so many of these cases, the majority of these cases. We 
couldn't hold the majority of sexual abusers responsible. We 
couldn't hold [the victim's] abuser responsible. So the law doesn't 
require it. All you need is someone telling you it happened, and if 
you believe that person, if you believe [the girl], that's enough, you 
are satisfied beyond a reasonable doubt of the defendant's guilt. 

The prosecutor concluded by saying: 

Don't let the defendant get away with committing these acts 
of abuse ... against her just because no one saw it happen, just 
because he committed it in such a manner that there's not going to 
be lasting evidence, because there never really is anyway. 

Smiley, as anticipated, argued that the girl's word alone was not sufficient 

proof. Referring to the reasonable doubt instruction, he said, "Now, what it 

doesn't talk about is what the word 'proof' is or what the word 'proof' means. And 

the common meaning of the word proof is to verify or to establish, to confirm, or 

to corroborate. And you can't, again, merely assume that an accusation made by 

anybody ... is true, unless there is some kind of proof that it is true." He 

equated proof with corroboration: "Really under no other circumstances would an 

allegation by itself, without corroboration or without proof, be accepted as proof 

positive." He attacked the girl's testimony as vague and inconsistent with respect 

to the dates of particular incidents. He suggested that the stories she told her 

friends were fabricated to gain sympathy. He returned again to the theme of lack 

of corroborating evidence: "What don't we have in this case? Well, we don't 
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have anything else. We have nothing .... There's no physical evidence, there's 

no eyewitness evidence, there's no admissions or confessions in this case." He 

reviewed the testimony of the girl's friends and said, "They didn't verify the 

allegations, they didn't add anything to the allegations, they didn't corroborate the 

allegations, they simply repeated the allegations, and I'm going to be blunt with 

you: A lie does not become the truth simply because it's retold or repeated. It's 

still a lie. There is no evidence." 

In rebuttal, the prosecutor reiterated that if "the system" required 

corroborating evidence in sex cases, "we'd have to tell the kids, sorry ... we 

can't hold your abuser responsible": 

One of the main points of defense counsel's argument, 
again, is that there is nothing else here except [the girl's] testimony . 

. . . If you follow through with that, we could never hold so 
many people responsible for abusing children. It would be that 
system that I referenced in my initial closing, where we'd have to 
tell the kids, sorry, because there's nothing corroborating, because 
there's nothing confirming what you are telling us, we can't 
prosecute, we can't hold your abuser responsible, and that is not 
the way that it is, folks. It is not. That is not our system. We don't 
need anything else. The law doesn't require it. Our system doesn't 
require it. 

Division Two of this court recently held a similar argument improper and 

reversed the conviction on that basis. State v. Thierrv, 190 Wn. App. 680, 360 

P.3d 940 (2015), review denied, 185 Wn.2d 1015 (2016). In Thierrv, the 

defendant was charged with raping and molesting his eight-year-old son. The 

prosecutor said in her initial closing argument that sex crimes against children 

could rarely be prosecuted if the testimony of the victim had to be confirmed by 

other evidence, "'because people don't rape children in front of other people and 
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often because children wait to tell."' Thierry. 190 Wn. App. at 685. Defense 

counsel brought up inconsistencies in the child's testimony and suggested the 

child's disclosures were the result of manipulative techniques used by a therapist 

in counseling sessions. Counsel argued that while it was a good thing to let 

children know they will not get in trouble for reporting sexual abuse, it was a 

terrible thing to help them create false stories. Thierry, 190 Wn. App. at 687. 

The prosecutor, in rebuttal, portrayed the defense argument as an assertion that 

children can't be believed because they make up stories. If that were true, the 

prosecutor argued, the State might as well give up prosecuting child rape and 

molestation cases, and the law might as well say that the word of a child is not 

enough. Thierrv, 190 Wn. App. at 687-88. At this point, Thierry objected that the 

prosecutor was fueling jury passion and prejudice. The objection was overruled. 

On appeal, the Thierry court held that the argument was an improper 

emotional appeal. The argument invited the jury to rely on "a threatened impact 

on other cases, or society in general, rather than on the merits of the State's 

case." Thierry, 190 Wn. App. at 691. The court rejected the State's suggestion 

that the rebuttal argument was a proper response to the defense argument, 

pointing out that the defense never argued-as the prosecutor claimed-that the 

jury should not believe the child witness simply because he was a child. Thierrv, 

190 Wn. App. at 692. "The implication is clear enough: were the jury to agree 

, with defense counsel, they would put other children in danger." Thierry, 190 Wn. 

App. at 692. The court found the argument was prejudicial because it created 

the risk that the jury decided to credit the child's testimony for improper reasons. 
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The risk was exacerbated by the prosecutor's misrepresentation of defense 

counsel's argument. Thierry, 190 Wn. App. at 694-95. 

Here, the prosecutor similarly argued that the State might as well give up 

prosecuting sex abuse cases if the victim's word was not enough for conviction. 

"If the system did work that way, kids would have to be told, we're sorry, we can't 

prosecute your case, we can't hold your abuser responsible because all we have 

is your word, and that's not enough. No one's going to believe a kid or a teen, 

and we need something else. We don't do that. That's not how the system 

works." As explained in Thierry, the implication was clear: if the jury agreed with 

defense counsel and refused to convict without corroborating evidence, other 

children are in danger. 

The State defends the prosecutor's remarks on the basis that it was 

permissible to explain to a jury why corroborating evidence is not required. We 

disagree. A proper argument stays within the bounds of the evidence and the 

instructions in the case at hand. It is unnecessary to explain why the law is the 

way it is. Such explanations tend to lead into policy-based arguments that divert 

the jury from its fact-finding function. In effect, the jurors here were asked to 

align themselves with "the system" in deciding what the necessary quantum of 

proof should be from a public policy perspective. Jurors should not be made to 

feel responsible for ensuring that the criminal justice system is effective in 

protecting children. We agree with the Thierry court t~at this kind of argument Is 

prejudicial because it creates the risk that the jury will decide to believe the 

child's testimony for improper reasons. 
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In Thierry, the defendant objected at the point where the prosecutor 

argued in rebuttal that if the jury accepted the defense theory, "'we might as well 

stop prosecuting cases."' Thierry, 190 Wn. App. at 688 & n.5. The court 

overruled the objection and permitted the prosecutor to continue. Smiley did not 

object at any point. We must decide whether "the prosecutor's misconduct was 

so flagrant and ill intentioned that an instruction could not have cured the 

resulting prejudice." State v. Emery, 174 Wn.2d 741, 760-61, 278 P.3d 653 

(2012). 

A defendant's failure to object at trial waives the challenge unless the 

reviewing court can determine that (1) no curative instruction would have 

obviated any prejudicial effect on the jury and (2) the misconduct resulted in 

prejudice that had a substantial likelihood of affecting the jury verdict. Emery, 

174 Wn.2d at 761. It is generally regarded as unwise to require a trial court to 

intervene in an argument without an objection by defense counsel. State v. 

Neidigh, 78 Wn. App. 71, 80, 895 P .2d 423 (1995). An objection is unnecessary 

in cases of incurable prejudice only because there is, in effect, a mistrial and a 

new trial is the only and the mandatory remedy. Emery, 174 Wn.2d at 762. 

Accordingly, reviewing courts focus less on whether the prosecutor's misconduct 

was flagrant or ill-intentioned and more on whether the resulting prejudice could 

have been cured by an instruction. Emerv, 174 Wn.2d at 762. 

Smiley contends the prejudice interjected by the prosecutor's improper 

remarks was incurable. He relies on State v. Powell, 62 Wn. App. 914, 816 P.2d 

86 (1991), review denied, 118 Wn.2d 1013 (1992). In Powell, the prosecutor 
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improperly argued that "'we"' are declaring "'open season on children"' if we 

refuse to believe them when they disclose sexual abuse: 

"[W]hat happens when we refuse to believe the children when we 
tell them, yes, if something happens you're supposed to tell? And 
then when they do, in fact, tell something has happened to them, 
what do we do? We don't believe them. We refuse to believe 
them. What does that tell the kids? .... It tells them it's fine. 
Yeah. You can go ahead and tell, but don't expect us to do 
anything because if it's an adult, we're sure as heck going to 
believe the adult more than we believe the child. I mean, we know 
adults don't lie; but, yeah, we know kids lie in things of that sort ... . 
Isn't that what we're telling them with regard to this? Are we .. . 
declaring open season on children to say: Hey, it's all right. You 
can go ahead and touch kids and everything because-" 

Powell, 62 Wn. App. at 918 & n.4. In Thierry. the court quoted the above 

passage in Powell and noted that the resulting prejudice was held incurably 

prejudicial "even though Powell had not requested a remedial instruction in the 

trial court." Thierrv, 190 Wn. App. at 690-91. 

The Powell argument and the argument in this case are similar in that both 

invited the jury to consider the systematic consequences of failing to believe 

children when they report sexual abuse. But there are also significant 

differences. In Powell, the image of declaring "open season on children" was 

more inflammatory than anything said by the prosecutor in the present case. 

And in Powell, it was important to the court's analysis that the prejudicial remarks 

"were made at the completion of the final closing argument, immediately prior to 

the jury beginning its deliberations." Powell, 62 Wn. App. at 919. For this 

reason, the court concluded it was "one of those cases of prosecutorial 

misconduct in which '[t]he bell once rung cannot be unrung."' Powell, 62 Wn. 
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App. at 919, quoting State v. Trickel, 16 Wn. App. 18, 30, 553 P.2d 139 (1976) 

(alteration in original). 

Here, the prosecutor opened up her theme in the initial closing argument. · 

Smiley could have objected when the prosecutor first began to argue that "kids 

would have to be told, we're sorry, we can't prosecute your case, we can't hold 

your abuser responsible because all we have is your word." At that point, the 

court could have decisively derailed the argument by sustaining the objection and 

instructing the jury to disregard the improper comments. Instead of objecting as 

the defendant did in Thierrv, Smiley picked up the theme in his own closing 

argument and made it his own, asserting that the jury should demand 

corroborating evidence in order to convict. In rebuttal, the prosecutor repeated 

the argument that if corroborating evidence were required, the majority of 

molesters could not be convicted. Again, Smiley raised no objection. Because 

the prejudice was not incurable, we conclude Smiley has waived the issue of the 

improper argument. 

STATEMENT OF ADDITIONAL GROUNDS 

In a statement of additional grounds under RAP 10.1 O(a), Smiley contends 

that he was denied effective assistance of counsel by defense counsel's failure to 

object to the State's improper arguments. Only in egregious circumstances will 

the failure to object constitute incompetence of counsel justifying reversal. 

Neidigh, 78 Wn. App. at 77. If the failure to object could have been a legitimate 

trial strategy, it cannot serve as a basis for a claim of ineffective assistance. 
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Neidigh, 78 Wn. App. at 77. In this case, defense counsel's failure to object may 

have been a strategic choice to join the State in making a policy argument. 

The remaining arguments in Smiley's statement of additional grounds rely 

on inaccurate descriptions of the record and do not warrant scrutiny on appeal. 

Affirmed. 

WE CONCUR: 

Cv-x,]. 
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SCHINDLER, J. (dissenting)- I agree the prosecutor's argument was improper 

and prejudicial but disagree with the conclusion that the resulting prejudice could have 

been neutralized by a curative instruction. 

This case turned on witness credibility. A.B. testified that her stepbrother Smiley 

sexually abused her. Smiley testified and denied sexually abusing A.B. 

At the beginning of closing argument, the prosecutor told the jury, "The real 

question, the only question that I suspect you will be talking about in the jury room is 

whether or not these acts of sexual intercourse and sexual contact actually occurred." 

After addressing the instructions defining "sexual contact," the prosecutor states 

the only evidence of whether sexual contact occurred was the testimony of A.B. 

So, back to the question of did these acts occur? What's your 
evidence? Well, as you may have guessed way back during jury 
selection, and now that you have heard the evidence, it's [A.B.]. Your 
evidence is [A.B.] and her testimony. 

The prosecutor argued the testimony of A.B. "is enough for proof beyond a 

reasonable doubt," and the instructions on the law did not require corroboration. 

So your evidence is [A.B.] telling you what happened to her, and that, 
ladies and gentlemen, is enough. 

That is enough for proof beyond a reasonable doubt. 
Nothing more is required. You will not find anywhere in these instructions 
- and these instructions are the law that apply in this case - you will not 
find here that you have to find something else in addition to (A.B.]'s 
testimony. There's nothing that says there needs to be corroborating 
evidence of any kind, some kind of physical evidence, some kind of 
eyewitness, that is not required. The law does not require it. 

The prosecutor then told the jury, "If the system did work that way," the State 

could not bring charges in the majority of sex abuse cases and hold "sexual abusers 
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responsible." 

If the system did work that way, kids would have to be told, 
we're sorry, we can't prosecute your case, we can't hold your abuser 
responsible because all we have is your word, and that's not enough. No 
one's going to believe a kid or a teen, and we need something else. We 
don't do that. That's not how the system works. 

If the law required that additional evidence, we couldn't 
prosecute so many of these cases, the majority of these cases. We 
couldn't hold the majority of sexual abusers responsible. We couldn't hold 
[A.B.]'s abuser responsible. So the law doesn't require it. All you need is 
someone telling you it happened, and if you believe that person, if you 
believe [A.B.], that's enough, you are satisfied beyond a reasonable doubt 
of the defendant's guilt. 

The defense attorney argued the vague allegations and inconsistent testimony of 

A.B. did not support the charges. 

So, again, there's a lot of inconsistencies about [A.B.]'s allegations. 
And again, what's very, very important is these are the 

allegations, these are the statements that the prosecutor says, that's our 
case. Our case, from what the prosecutor has said, are these statements, 
and these statements, again, are vague, inconsistent, and they're not 
credible. 

The defense attorney argued the jury should not disregard Smiley's testimony. "You 

also heard Bryce testify that he did not commit any of these allegations. He did not 

have any sexual contact with his stepsister." 

In rebuttal, the prosecutor reiterated that if the jury did not convict, the State 

"could never hold so many people responsible for abusing children." 

One of the main points of defense counsel's argument, 
again, is that there is nothing else here except [A.B.]'s testimony. And I 
keep telling you, of course, that it doesn't matter. It doesn't matter. And I 
am going to tell you again, it doesn't matter. 

If you follow through with defense counsel's argument and 
reasoning, there's nothing beyond [A.B.]'s allegations. The State has 
nothing to show you, no physical evidence. [A.B.] was examined and 
there was no evidence. If you follow through with that, we could never 
hold so many people responsible for abusing children. It would be that 
system that I referenced in my initial closing, where we'd have to tell the 
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kids, sorry, because there's nothing corroborating, because there's 
nothing confirming what you are telling us, we can't prosecute, we can't 
hold your abuser responsible, and that is not the way that it is, folks. It is 
not. That is not our system. We don't need anything else. The law 
doesn't require it. Our system doesn't require it. 

The prosecutor's argument that the jury instructions on the law do not require 

corroboration is not improper. But telling the jury that if they demand corroboration and 

do not convict, children will not be protected and the State "could never hold so many 

people responsible for abusing children," is a flagrant and ill-intentioned argument 

designed to appeal to fear and the passion and prejudice of the jurors. 

Prosecutorial misconduct may deprive a defendant of his constitutional right to a 

fair trial. In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 703-04, 286 P.3d 673 

(2012). The prosecutor does not represent the victims in a criminal trial. RPC 3.8, cmt. 

1. A prosecutor is a quasi-judicial officer who has a duty" 'to act impartially in the 

interest only of justice.'" State v. Monday, 171 Wn.2d 667, 676 n.2, 257 P.3d 551 

(2011) (quoting People v. Fielding, 158 N.Y. 542,547, 53 N.E. 497 (1899)). 

Arguments intended to incite fear are irrelevant and inflammatory and an 

improper appeal to passion and prejudice. In re Pers. Restraint of Cross, 180 Wn.2d 

664, 724-25, 327 P.3d 660 (2014); Glasmann, 175 Wn.2d at 704; ABA, STANDARDS FOR 

CRIMINAL JUSTICE std. 3-5.8(c) (2d ed. 1980)). The comments to ABA Standards 

emphasize the significance and the force and effect of a prosecutor's argument: 

The prosecutor's argument is likely to have significant persuasive 
force with the jury. Accordingly, the scope of argument must be consistent 
with the evidence and marked by the fairness that should characterize all 
of the prosecutor's conduct. Prosecutorial conduct in argument is a matter 
of special concern because of the possibility that the jury will give special 
weight to the prosecutor's arguments, not only because of the prestige 
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associated with the prosecutor's office but also because of the fact-finding 
facilities presumably available to the office. 

ABA, STANDARDS commentary to std. 3-5.8. 

The prosecutor's argument in this case was a blatant attempt to appeal to the 

fear of the jurors and sway the jurors to convict in order to protect children and hold 

sexual abusers accountable. In the context of the issues in the case and the theme of 

the prosecutor's closing argument, there is a substantial likelihood that the prosecutor's 

flagrant and ill-intentioned statements affected the verdict, and I would reverse. 
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